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Regulations on Public Private Partnership Investment Form
(issued together with Decision No. /2013/QD-TTg dated 2013 of the Prime Minister)

This revised draft of Decision 71 is currently being presented to both public and private sector stakeholders for review and comment in anticipation of final revisions at the end of March 2013 for approval and issuance by the Office of Government.  It is anticipated that this draft will evolve rapidly to address a number of issues already recognized by the drafters and in response to feedback from the market.  To expedite release of the draft, it is submitted in draft form without conforming articles or references in anticipation of significant restructuring of the document.  The public’s patience with this approach is appreciated.  Relevant public comment is welcome.
Chapter I
GENERAL PROVISIONS
Article 1.Governing scope and applicable entities

1. TheseRegulations set forth the conditions, principles and procedures to be used for developing and implementing projects in the Public Private Partnership Investment Form.

2. TheseRegulationsapply to all Authorized State Bodies, PPP Investors, Project Enterprises, entities, organizations, individuals and enterprises related to the development, tendering, negotiating, management, implementation and monitoring of projects developed under thePublic Private Partnerships Investment Form.

Article 2. Interpretation of terms

In these Regulations, the following terms shall be construed as follows:

1. “Approved PPP Projects List” means the list of Projects identified by Authorized State Bodies and selected by the Ministry of Planning and Investment and approved by the Prime Minister pursuant to these Regulations for development in the PPP Investment Form.
2. “Authorized State Agency” 
Option 1: means any Ministry, Ministerial equivalent body, Government body or people’s committee of a province or city under central authority (hereafter collectively referred to as Ministries,  Ministerial equivalent bodies, provincial People’s Committee) with authority over and responsibility for a Project.
Option 2: means any Ministry, Ministerial equivalent body, Government body or people’s committee of a province or city under central authority (hereafter collectively referred to as Ministries,  Ministerial equivalent bodies, provincial People’s Committee), or people’s committeea district with authority over and responsibility for a Project.

3. “Bid Proposal” means the documents submitted by a potential PPP Investor in response to requirements of the Tender Documents forthe Project.

4. Option 1: “Concession Contract” [Option 2: “PPP Contract”] means the mutually binding agreement or agreements between an Authorized State Agency and the PPP Investor (or Project Enterprise if established pursuant to these Regulations) that set forth the terms and conditions for the implementation of a Project in the Public Private Partnerships Investment Form.

5. “Decree 108” means Decree 108-2009-ND-CP on Investment on the Basis of BOT, BTO, BT Contracts as amended from time to time;

6. “Feasibility Study Report” means an assessment undertaken by or on behalf of an Authorized State Agency to determine the suitability of a Project for development in the PPP Investment Form which identifies inter alia the necessary State Contribution and other particular requirements of the Project, as further specified in Article 16 of these Regulations.
7. “Fund for Viability Gap Funding” means the fund contemplated in Article 11 from which minimum revenue support in respect of a Project may be provided to PPP Investors as shall be approved on a case by case basis by the Prime Minister when determining the State Contribution allowable for the Project.
8. “Infrastructure Facility” means physical facilities and systems that directly or indirectly provide services to the general public.
9. “Initial Unsolicited Project Proposal” means the letter from an Unsolicited Project Proponent setting forth the initial details of an Unsolicited Project as described in Article 13.3.

10. “Investment Agreement” means the agreement signed between the Authorized State Agency and the PPP Investor marking the agreement of the parties on the negotiated terms of the Concession Contract and setting forth obligations of the parties until the official signing of the Concession Contract as further provided in Article 19-1.
11. “Investment Capital”means Vietnamese dong, freely convertible foreign currency and other lawful assets used for implementation of investment activities in the form of either direct or indirect investment.  Lawful assets shall include:

a. shareholding, shares and other valuable papers; 

b. Bonds, debts and other forms of borrowing; 

c. Rights under contracts including turn-key contracts, construction contracts, management contracts, and production or revenue sharing contracts; 

d. Rights to claim debts and rights having economic value under contracts; 

e. Technology and intellectual property rights, including trademarks, industrial designs, inventions, trade names, names of origin or appellations of origin;

f. Concessional rights, including rights pertaining to exploration and exploitation of natural resources;

g. Real property; rights with respect to real property, including the right to lease out, assign, contribute as capital, mortgage and use to provide guarantees; 

h. Amounts of revenue derived from investment activities, including profits and interest on shareholding, dividends, royalties and all types of fees; 

i. Other assets and rights having economic value in accordance with law and international treaties of which Vietnam is a member.
12. “Law on Enterprise” means Law No. 60/2005/QH11 dated 29 November 2005 as may be amended or superseded.
13. “Law on Investment” means Law No. 59/2005/QH11 dated 29 November 2005 as may be amended or superseded.
14. “Law on Land” means Law No. 13/2003/QH11 dated 26 November 2003 as may be amended or superseded.
15. “Performance Security” means the security to be issued by the PPP Investor pursuant to Article 28.

16. “PPP Investor” means the organization or individual that carries out a Project under a Concession Contract, whether directly or through a Project Enterprise as regulated by these Regulations.  For purposes of these Regulations the term “PPP Investor” shall be deemed to mean “Project Enterprise” where a Project Enterprise has been assigned the Concession Contract.

17. “PPP Tender Regulations” means, at the time a Project is to be tendered, the then current law and regulations of Vietnam applicable to the tendering of Projects, or in the absence of such law and regulations, the guidelines for the tendering of Projects developed by the Ministry of Planning and Investment.
18. “Pre-feasibility Study Report” means the initial report from an Authorized State Agency to the Government setting forth the rationale to obtain approval to proceed with a Feasibility Study Report for a Project (and is a basis for the inclusion into Approved PPP Projects List. The contents of the Pre-feasibility Study is set forthin Article 12 of these Regulations.

19. “Project” means, within the sectors permitted under Article 4 of these Regulations:

a. the design, construction, development and operation of new infrastructure facilities; or 

b. the rehabilitation, modernization, expansion or operation of existing infrastructure facilities, and 

c. the provision of public services using such infrastructure facilities, whether or not existing, to be developed or to be rehabilitated, expanded or operated,

each as may be developed and implemented in the PPP Investment Form.
20. “Project Development Facility” means a State fund to support the preparation and PPP Investor selection costs of a Project, as to be managed by the Ministry of Planning and Investment.
21. “Project Enterprise” is an enterprise established by the PPP Investor in accordance with the laws of Vietnam to manage and implement a Project. 

22. “Public Private Partnership Investment Form” (also referred to as “PPP Investment Form”) means a method for the State to develop infrastructure facilities and public services through permitting the private sector to invest in and finance infrastructure facilities and public services in Vietnam by way of a legally binding contract entered into between anAuthorized State Agency on behalf of the public sector and a PPP Investor.  The key criteria to be considered by the Authorized State Bodies and the Ministry of Planning and Investment in determining whether a Project comprises a PPP include, but are not limited to:

a. Private sector participation in and financing of permitted public infrastructure and/or public services;

b. The use of a long-term contractual arrangement between the public authority and private participant that sets forth inter alia the scope and duration of the project, the rights and obligations of the parties, the allocation of risks and benefits between the public and private sector participants and the methods of financing and payment in respect of such project;

c. Payments to the private sector participant being linked to continued delivery of specified services to agreed performance standards.

PPP may or may not involve viability gap funding and other forms of State Contribution as defined in paragraph 28 below, the need and availability of which shall be determined in accordance with these Regulations. 
23. “Public Services” or “Services to the Public” mean any services that would ordinarily be provided by the public sector of Vietnam to the public.
24. “Regulations” means these Regulations on Public Private Partnership Investment Form.

25. “Relevant Project Contracts” means such other contracts in respect of a Project that are contemplated under the Concession Contract to be necessary for the implementation of the Project in the PPP Investment Form.

26. “State Capital” means capital sourced from the State comprising State budget capital, official development aid, capital in the form of Government bonds, loan capital guaranteed by the State, investment and development loan capital provided by the State, investment and development capital of State-owned enterprises (as provided in the Law on Enterprises) and other capital resulting in public debt managed by the State including the Project Development Facility and the Fund for Viability Gap Funding.

27.  “State Contribution” means, at the time a Project is prepared for tendering to PPP Investors, the net present value sum of the following items to be contributed or subsidized by the State in respect of the Project:

a. quantifiable State Capital allocated for:

i. guarantees of payment or performance of a party as specified in the Concession Contract;

ii. quantifiable and non-refundable (by a PPP Investor) subsidization of a Project using State Capital in the forms of:

1. preparation costs in respect of a Project including (non-refundable) usage of funds from the Project Development Facility;

2. any form of minimum revenue guarantee where State Capital subsidizes the revenue obtained from Project to ensure minimum revenue for the PPP Investor including any usage of the Fund for Viability Gap Funding; and 

b. non-cash resources and physical assets of the State that are quantifiable including:

i. land use rights, 

ii. construction work and
iii. other quantifiable physical assets of the State.
28. “State Participating Portion” means a combination of the following forms of State participation namely, State Contribution, State Capital for preparation, management and monitoring the Project implementation which belongs to the aggregate Investment Capital (total costs) of the Project. Depending on the nature of each Project, State Participating Portion may include one or more the above-mentioned forms. State Participating Portion is not associated with any right to receive profit distribution from Project revenue.

29. “Step-in-Rights” means rights prescribed by a direct agreement between the relevant State authority and the lender(s) to a Project permitting the lender(s), representative of the lender(s) and/or nominee of the lender(s), in the event of a default, to take over management of the Project Enterprise, or where the Project is to be directly performed by a PPP Investor, the rights of the PPP Investor under the Concession Contract and other key contracts in respect of the Project, to secure the lender’s rights under the loan documentation and ensure continued performance of the Concession Contract.
30. “Tender Documents” means the documents issued by the Authorized State Agency or other relevant State authority inviting potential PPP Investors to compete for the award of a Project, including without limitation any bidding rules and selection criteria, requests for expressions of interest, requests for proposals, draft Concession Contract or other draft contracts, guarantees or documents related to a Project.
31. “Unsolicited Project Proponent” means the potential PPP Investor making an Unsolicited Proposal pursuant to these Regulations.

32. “Unsolicited Project” means the potential Project that is the subject matter of an Unsolicited Proposal.

33. “Unsolicited Proposal” means a proposal made by a potential PPP Investor to an Authorized State Agency for a project to be implemented in the PPP Investment Form as specified in Article 13. 
Article 3. Authority and Principlesfor PPP Development.
1. Projects to be developed under the PPP Investment Form shall be proposed by Authorized State Bodies and approved according to these Regulations for inclusion on the Approved PPP Projects List.

2. The private sector may participate in Projects developed under the PPP Investment Form in accordance with the following principles:

a. Both domestic and foreign PPP Investors are encouraged to participate in Projects, unless the Authorized State Agency responsible for the Project demonstrates to the satisfaction of the Prime Minister compelling reasons, including but not limited to issues of national security, for limiting foreign participation in the Project.

b. The PPP Investor shall fully bear the business risks associated with the implementation of a Project, except as otherwise provided in the Concession Contract.

c. The PPP Investor must invest equity in the Project.  The Authorized State Agency may determine in consultation with  the Ministry of Planning and Investment the minimum equity required of the PPP Investor for a Project on a case by case basis, having taken into consideration the findings of the Feasibility Study Report.
d. Equity of a PPP Investor may take the form of subordinated loans from the PPP Investor to the Project Enterprise, to the extent and on the conditions permitted under the Concession Contract.
e. In addition to equity, the PPP Investor shall be responsible to acquire funding for the Project from such domestic and international commercial sources as it may choose.  State supported lending, such as the on-lending of loans obtained by the State, may be considered on a case by case basis where the Ministry of Finance and the Ministry of Planning and Investment agree that such funding is necessary to achieve greater value for money in respect of the Project and the funding structure has been approved within the approved State Contribution.
3. Selection of a PPP Investor to implement a Project shall be conducted through international open tender procedures on the basis of competitiveness, fairness, transparency and economic effectiveness, as provided in the PPP Tender Regulations and these Regulations.
Article 4: Sectors for development under the PPP Investment Form
1. Concession Contracts may be entered into by the relevant Authorized State Agency in the sectors set forth in Article 4 of Decree 108 as follows:

a. Roads, road bridges and tunnels, ferry landings for road traffic;
b. Railways, railway bridges and railway tunnels; 
c. airports, sea ports and river ports;
d. Power plants and electric power transmission lines;
e. Waste treatment plants; waste water collection and treatment systems; 

f. Infrastructure Facilities and Social Services in health service, education and training, vocational training, culture, sport and tourism works, working headquarters of State bodies;

and in the following additional sectors and sub-sectors:

g. other types of energy or power producing projects not specified in item (d) above;

h. other environmental systems not specified in item (e) above;

i. other infrastructure related to airports not included in item (c) above;

j. railway stations;

k. pipeline systems;

l. clean water supply systems, drainage systems;

m. car terminals;

n. logistics service ports;

o. urban traffic control;
p. public housing, markets, cemeteries;
q. Industrial park infrastructure;
r. Information technology, communication and telecommunication infrastructure; and
s. Agricultural production infrastructure.

Other projects belonging to sectors not stipulated in this Article shall be considered and decided by the Ministry of Planning and Investment upon proposals of the Authorized State Bodies and the opinions of relevant State authorities.

Article 5. Overview of PPP Project Cycle
The general steps for implementing a Project under the PPP Investment Form are as follows:
1. Project selection, Pre-feasibility Study Report preparation and listing.  During the project selection and listing phase, the Authorized State Agency, or in the case of Unsolicited Proposals the Unsolicited Project Proponent, shall identify potential Projects for development under the PPP Investment Form pursuant to Articles 12 and 13.  The preferred methods for identifying a potential Projectare the Pre-feasibility Study Reportin the case of Projects proposed by Authorized State Bodies and Unsolicited Proposals in the case of Project proposed by Unsolicited Project Proponents. Proposed Projects may be added to the Approved PPP Projects List pursuant to Article 14.
2. Formulation and approval of Feasibility Study Report.  The Authorized State Bodies shall undertake or cause to be undertaken Feasibility Study Reportsfor all Projects listed on the Approved PPP Projects List pursuant to Article 16.
3. Selection of the PPP Investor and execution of the Concession Contract.  A PPP Investor for a Project shall be selected by international open tender procedures under the PPP Tender Regulations and shall enter the Concession Contract with the relevant Authorized State Agency as contemplated in Article 19 and 20.
4. Issuance of the Investment Certificate.Following the execution of the Concession Contract, a PPP Investor shall apply for an Investment Certificate from the Ministry of Planning and Investment and establish the Project Enterprise, if needed in accordance withChapter V.
5. Grant of land use rights for the Project.  Authorized State Bodies and provincial people’s committees shall ensureland use rights are made available for Projects, as further provided in Article 22.
6. Financing and construction of the Project.  The PPP Investor shall be primarily responsible for the financing, construction and operation of a Project in accordance with the terms of the relevant Concession Contract.
7. Contract management and monitoring.Authorized State Bodies shall manage and monitor the performance of Concession Contracts entered by them as further provided in Article 38.
Article 6.Criteria for selection of Projects
In proposing a Project for inclusion in the Approved PPP Project List, an Authorized State Agency shall take into consideration the following criteria:

1. The Project entails Infrastructure Facilities and/or Public Services within the sectors identified in Article 4;

2. The PPP Investor shall obtain its return on investment, including recovering InvestmentCapital, servicing loans and earning profits, primarily from revenue sources receivable from service users (including without limitation user fees, tariffs, tolls and other legal revenue sources) with State Contribution only where such revenue sources receivable from service users is insufficient to permit a PPP Investor to obtain a reasonable return on investment from operating the Project;
3. The Project is able to take advantage of the technology, managerial and operational experience of the private sector and effectively utilize the financial capacity of the private sector.

4. The Project is of sufficientscale to attract resources from the private sector for investment in Infrastructure Facilities and Public Service, thereby reducing burden on the State budget.

5. The Project that has long operational period and is capable of providing services to users on a stable and continuous basis during its life cycle.

6. The Projects having criteria which are not stipulated in this Article shall be considered and decided by the Ministry of Planning and Investment upon proposals of the Authorized State Agencyand opinions of relevant State authorities.
Article 7. Project preparation, management and implementation monitoring cost
1. Except to the extent refunded by a PPP Investor underparagraph 3 of this Article, all project preparation, management and implementation monitoring costs shall be credited to the State Participating Portion, including the costs incurred by or projected to be incurred by the Authorized State Agency, Ministry of Planning and Investment and other relevant State authoritiesduring the preparation and implementation period of a Project for:

a. project identification and screening;
b. formulating and appraising the Pre-feasibility Study Report;
c. formulating and appraising the Feasibility Study Report;
d. preparing TenderDocuments;
e. organizing and conducting the PPP Investor selection process;
f. preparing and negotiating the Concession Contract;
g. contract management and monitoringof the Project;

h. fees of consultants and advisors to provide support for the development and implementation of a Project; and
i.  other project transaction costs related to carrying out the duties and powers of the Authorized State Agency and relevant State authorities with respect to a Project developed under the PPP Investment Form pursuant to these Regulations [not to exceed 10% of the total costs of items (a) through (h) above].
2. The project preparation, management and implementation monitoring costs specified in paragraph 1 of this Article shall be mobilized by the Authorized State Agency from the provincial or central State budget, including the Project Development Facility where available pursuant to these Regulations, except for such project preparation costs directly borne by an Unsolicited Project Proponent.
3. The PPP Investor selected to implement a Project must reimburse the State, in whole or in part, the preparation costs mentioned in paragraph 1 of this Article together with any additional administrative fees required by the Authorized State Agency and/or the Ministry of Planning and Investment.  The total costs and fees to be reimbursed by the PPP Investor and the conditions and procedures for such reimbursement shall be specified in the tender documentation for the Project.
Article 8.Relevant State authorities participating in the PPP Investment Form
1. The following relevant State authorities shall participate in the preparation and implementation of Projects in the PPP Investment Form:

a. Authorized State Bodies shall be primarily responsible for developing and implementing Projects within their sectors of competence and cooperating with other relevant State authorities to fully implement these Regulations, with the key functions set forth in Article 51.  The Authorized State Agency shall be party to theConcession Contract and implement the rights, obligations and responsibilities as agreed with the PPP Investor (or Project Enterprise as the case may be) in the Concession Contract.
b. The Ministry of Planning and Investment shall act as the coordinating body for activities under the PPP Investment Form and shall support the Authorized State Bodies, the Prime Minister and other relevant State authorities to develop and implement Projects in the PPP Investment Form, with the key functions set forth in Article 47. The PPP Office under the Ministry of Planning and Investments acts as the primary focal point within the Ministry of Planning and Investment for the development and implementation of the PPP Investment Form under these Regulations.
c. The Ministry of Finance shall participate in the assessment of the financial viability of a Project and the State Contribution needed for a Project, with the key functions set forth in Article 48.

d. The Ministry of Justice shall participate in the assessment of the legal viability of a Project, with the key functions set forth in Article 49.

e. The State Bank shall participate in the assessment of the foreign currency requirements of a Project, with the key functions set forth in Article 50.

f. The PPP Steering Committee shall assist the Prime Minister and the Government to assess and direct the implementation of the PPP Investment Form with such other functions as set forth in the Prime Minister decision on its establishment as amended from time to time.

2. An Authorized State Agency shall for purposes of these Regulations and within its sector of competence:

a. Identify, appraise, develop and monitor a Project to be implemented under these Regulations;

b. Undertake or cause to be undertaken a Pre-feasibility Study Report where it considers that a Project may be implemented under the PPP Investment Form, except as otherwise provided in Articles 12.4 and 13;

c. Undertake or cause to be undertaken a Feasibility Study Report for each Project on the Approved PPP Projects List;

d. Submit the Feasibility Study Report to the Ministry of Planning and Investment to coordinate comments from the relevant State authorities and approval of the Project as a PPP by the competent authority;

e. Select PPP Investors through international open tender in accordance with the PPP Tendering Rules and these Regulations;
f. Execute the Concession Contract with the PPP Investor; and 
g. Perform its rights and duties under each Concession Contract enter into by it.
3. Each Authorized State Agency may establish one or more specialized divisions or units to act as its coordinating body in carrying out all tasks relevant to identifying, selecting, implementing and monitoring a Project and performing the Authorized State Agency’s rights and obligations under the relevant Concession Contract.  

4. Each Authorized State Agency may retain such consultants, advisers and experts as it requires to implement a Project, to be selected in accordance with the laws and regulations applicable to the selection of consultants.
5. An Authorized State Agency with responsibility for Group B infrastructure facilities or Group C infrastructure facilities (each as defined in Decree 12/2009/ND-CP as may be amended) or other projects having the similar Investment Capital scales may authorize and delegate to subordinated units, or lower units to enter into and implement Concession Contracts related to construction work investment projects belonging to Group B infrastructure facilities or Group C infrastructure facilities or other projects having the similar Investment Capital scales. In all cases, the Authorized State Agency shall be fully responsible for discharge of its obligations undertaken in the relevant Concession Contract.

Chapter II

STATE PARTICIPATING PORTION
Article 9. Decision-making power regarding State Contribution
1. For Projects requiring State Contribution from the budget of the central Government,the level of State Contributionavailable to the Project shall be decided by the Prime Minister on the proposal of the Authorized State Agencyand the appraisal of the Ministry of Planning and Investment.

2. For Projects requiring State Contribution from the budget of the Provincial Government, butnot from the budget of the Central Government, the level of State Contributionavailable to the Project shall be decided by the Chairman of the provincial People’s Committee on the proposal of the Authorized State Agencyand the written approval of the Ministry of Planning and Investment.

Article 10. Use and planning of the State Participating Portion

1. Depending on the nature of each specific project, the State Capital support may be used to partly recover Project Investment Capital, support of construction works, organizing compensation, resettlement and site clearanceof land used for the Project, and such other documented tasks in support of implementing the Project.

2. State Capital for Project preparation, management and implementing monitoring may be used to recover the costs mentioned in Article 7.1 of these Regulations.

3. The preparation of a capital plan on State Participating Portion shall be implemented in accordance with the Law on State Budget and other guidelines from the Ministry of Planning and Investment and Ministry of Finance in respect of Projects developed under the PPP Investment Form.

4. The raising, signing off and allocation of preferential loan capital and of Government guaranteed loan capital for the State Participating Portion shall be implemented in accordance with current law. 
5. All government guarantees in respect of a Project shall be considered and decided on the basis of each specific Project, ensuring that the Project is financially feasible and in terms of the ability of the State to balance macroeconomic factors.

6. The State Participating Portion of a proposed Project shall be determined on a case by case basis.  In recommending the State Participating Portion of a proposed Project to the Prime Minister for approval pursuant to Article 18, the Authorized State Agencyshall take into consideration the financial and technical needs ofthe Project in order for it to be viable as a PPP as supported by the findings in the Feasibility Study Report and the need of the State to balance macroeconomic factors.  The Ministry of Planning and Investment shall develop in consultation with the Ministry of Financeguidelines for assessing the State Participation Portion of Projects.
Article 11. Arranging and managing the State Participating Portion

1. Relevant ministries, Ministerial equivalent bodies, provincial People’s Committee and State bodies are responsible to arrange and allocate capital from the State Participating Portion in accordance with the classification of decision-making authority in Article 9 of these Regulations.

2. The Authorized State Agency is responsible for implementing relevant rights and obligations regarding use of capital from the State Participating Portion in accordance with the provisions of the Concession Contract.

3. The Ministry of Planning and Investment shall establish and manage the Project Development Fund used for projects in PPP Investment Form.

4. The Ministry of Planning and Investment presides over and coordinates with the Ministry of Finance to establish and manage the Fund for Viability Gap Funding in order to increase the feasibility of projects in PPP Investment Form.

Chapter III

PROJECT DEVELOPMENT
Article 12. Project screening and Pre-feasibility Study Report
1. The Authorized State Agency, on the basis of the planning for overall socio-economic development and investment plans and programs, shall organize the project screening and the preparation of a Pre-feasibility Study Report for the proposed Project. The Pre-feasibility Study Report shall be formulated in accordance with requirements set forth in paragraph 2 of this Article.
2. The Pre-feasibility Study Report shall address each of the following items:

a. Needs analysis.  Analysis on the need to invest in the Project, identifying advantages and disadvantages to the State in implementing the Project, with such supporting evidence as may be available;
b. Project description.  Preliminary contemplation and analysis of the Project’s anticipated scale, location, land use demand, construction size, output capacity, technology, items, technical figures, output; site clearance and resettlement plan (if any) and social and environmental impacts;

c. Sectoral analysis.  Preliminary analysis of the appropriateness of the Project for development within the context of the relevant sectors and in accordance with selection criteria typically used for such sector by the Authorized State Agency;

d. PPP analysis.  Preliminary analysis of the socio-economic advantages and effectiveness of implementing the Project under the PPP Investment Form as opposed to other investment forms;
e. Proposed form of contract.  Preliminary contemplation of the form of contract to be used for the Project and preliminary analysis of the rationale for selecting of a proposed contract form;

f. Implementation plan.  Preliminary progress, expected lifecycle, main construction timelines and investment schedules of the Project (if any);
g. Estimated costs.  Estimated total Investment Capital, total investment costs, State Participating Portion; revenue sources, anticipated service price and fee in accordance with current regulations and estimates of the Project; the feasibility of raising capital to implement the Project;

h. Preliminary financial model.  Establishment of preliminary finance model for the Project (in form of spreadsheet);

i. Initial risk assessment.  Identification and preliminary allocation of risks in investing in the Project;

j. Initial State Contribution assessment.  Request for incentives and suggestion of investment guarantee mechanism of the Project in accordance with law;

k. In addition to these items, the Pre-feasibility Study Report must be in compliance with other regulations for the establishment of investment projects within the relevant sector.

3. The Authorized State Agencyshall organize the appraisal and, at its discretion, gather comments from relevant State authorities in respect of the Pre-feasibility Study Report.  The Authorized State Agencymay approve the Pre-feasibility Study Report as the basis for deciding investment policy and preparing the Feasibility Study Report for the Project.
4. For Projects which have been approved in principle by the National Assembly, the Government and the Prime Minister, the Pre-feasibility Study Report shall not be required and the Authorized State Agency may proceed with a Feasibility Study Report in order to reduce the cost and shorten the time needed for preparation of the Project.  Notwithstanding the provision of this paragraph, all Projects are required to follow the process for preparation and publication in the Approved PPP Projects List as provided under Article 14 of these Regulations.
Article 13. Unsolicited Proposals
1. As an exception to the normal selection of Projects by the Authorized State Bodies for inclusion on the Approved PPP Projects List, an Authorized State Agency may consider Unsolicited Proposals from potential PPP Investors (hereinafter referred to an “Unsolicited Project Proponent”), provided that such proposals do not relate to a Project for which selection procedures have been initiated or announced.

2. An Unsolicited Project Proponent is not encouraged to propose Unsolicited Projects that require State Contribution within the State Participation Portion.

3. To propose an Unsolicited Project, an Unsolicited Project Proponent may submit to a relevant Authorized State Agency for its consideration an Initial Unsolicited Proposal identifying a potential Project that does not relate to a Project for which selection procedures have been initiated or announced.  The Initial Unsolicited Proposal may take the form of a letter to the Authorized State Agency clearly identifying the following, all of which shall be non-binding on the Unsolicited Project Proponent:

a. the scope, location and nature of the potential Project;

b. the necessity or benefit to the public if the Project were implemented as a PPP;

c. the proposed private sector and public sector participation in the Project and the rationale for developing it as a PPP under these Regulations;

d. a preliminary assessment of the expected total Investment Capital of the Project;

e. a preliminary assessment of the expected revenue sources for the Project; and

f. a preliminary assessment of the timeline for implementing the Project and the anticipated duration of the Project.

4. The submission of an Initial Unsolicited Proposal by anUnsolicited Project Proponent shall not give that Unsolicited Project Proponent any standing or other rights in respect of the potential Project or rights for reimbursement of costs or expenses that may have been incurred in preparing such Initial Unsolicited Proposal.

5. Following receipt and preliminary examination of an Initial Unsolicited Proposal, the relevant Authorized State Agency shall promptly inform the Unsolicited Project Proponent whether or not the Authorized State Agency considers the project to be potentially in the public interest. If the Authorized State Agency considers the Project to be potentially in the public interest, it may invite the Unsolicited Project Proponent to undertake and submit to it an Unsolicited Proposal.

6. An Unsolicited Project Proponent undertakes the preparation of an Unsolicited Proposal at its own risk and on its own account.  An Unsolicited Proposal shall not qualify for funding from the Project Development Facility or from State or local budgets.  An Authorized State Agency shall lend reasonable non-monetary support within such Authorized State Agency’s competence to the Unsolicited Project Proponent to obtain such permits as may be needed for the Unsolicited Project Proponent to conduct such studies and activities needed to prepare the Unsolicited Proposal.

7. The contents of an Unsolicited Proposal shall address all of the requirements of a Pre-feasibility Study Report as set forth in Article 12.2 and shall be an equivalent substitute for a Pre-feasibility Study Report.

8. Following receipt of an Unsolicited Proposal, the Authorized State Agency shall make an initial assessment of the Unsolicited Proposal for compliance with the requirements of Article 12.2.  The Authorized State Agency may require the Unsolicited Project Proponent to amend, supplement or revise the Unsolicited Proposal to comply with the requirements of Article 12.2 or to correct any manifest errors or ambiguities.

9. An Authorized State Agency shall be under no obligation to propose an Unsolicited Project for inclusion in the Approved PPP Projects List

10. If in its own discretion the Authorized State Agency approves of the completed Unsolicited Proposal, it shall submit such approved Unsolicited Proposal to the Ministry of Planning and Investment as a Pre-feasibility Study Report application for inclusion of the Unsolicited Project on the Approved PPP Project List, following the procedure set forth in Article 14.  

11. If the Unsolicited Project is approved in accordance with Article 14 for inclusion on the Approved PPP Project List, the Unsolicited Project Proponent shall be invited in writing exclusively to prepare the Feasibility Study Report on behalf of the Authorized State Agency.  If it accepts the invitation, the Unsolicited Project Proponent shall undertake the preparation of an Feasibility Study Report at its own risk and on its own account, except for such reimbursement permitted under paragraph19 of this Article.  The activities of the Unsolicited Project Proponent shall not qualify for funding from the Project Development Facility or from State or local budgets.  An Authorized State Agency shall lend reasonable non-monetary support within such Authorized State Agency’s competence to the Unsolicited Project Proponent to obtain such permits as may be needed for the Unsolicited Project Proponent to conduct such studies and activities needed to prepare the Feasibility Study Report.

12. During the preparation of the Feasibility Study Report in respect of an Unsolicited Project, the Unsolicited Project Proponent may select and use such contractors, consultants and advisors as it chooses without need of international open tendering under the PPP Tender Regulations; provided the Authorized State Agency shall first approve the selection of the contractors, consultants and advisors on the basis of the competency of such contractors, consultants and advisors. 
13. Upon completion of its Feasibility Study Report preparation activities, the Unsolicited Project Proponent shall submit to the Authorized State Agency for its appraisal a draft Feasibility Study Report complying with the requirements of Article 16, except for such items that would otherwise require the discretion of the Authorized State Agency such as the proposed level of State Contribution and other issues internal to the Government of Vietnam. Before the commencement of the preparation of the Feasibility Study Report, the Authorized State Agency shall confirm in writing which elements of the Feasibility Study Report are deemed to be solely within the discretion of the Authorized State Agency and are thereforenot required from the Unsolicited Project Proponent to be compliant with the requirements of Article 16. 
14. Following receipt of the draft Feasibility Study Report from the Unsolicited Project Proponent, the Authorized State Agency shall assess the report for compliance with the requirements of Article 16 and shall make its determination of matters within its competence in respect of the Unsolicited Project including the level of State Contribution and State Participating Portion it may propose.  The Authorized State Agency may require the Unsolicited Project Proponent to amend, supplement or revise draft Feasibility Study Report to comply with the requirements of Article 16 or to correct any manifest errors or ambiguities.

15. If in its own discretion the Authorized State Agency approves of the draft Feasibility Study Report (after revisions if necessary) prepared by the Unsolicited Project Proponent, it shall finalize its own recommendations in respect of the Unsolicited Project and submit the Feasibility Study Report (addressing all internal State procedures) to the competent authority identified in Article 16.4 for approval to commence international open bidding pursuant to the PPP Tender Regulations. 

16. The Authorized State Agency shall not be compelled to approve the Feasibility Study Report   for in accordance with Article 16.4 but shall be required to compensate the Unsolicited Project Proponent for the costs of preparing the Feasibility Study Report pursuant to paragraph 19 of this Article.
17. If the Feasibility Study Report is approvedin accordance with Article 16.4to proceed to selection of a PPP Investor, the Unsolicited Project Proponent shall be invited to enter its Bid Proposal during the tender for the Unsolicited Project and shall be exempt from pre-qualification requirements specified for the tender of the Project.If the Unsolicited Project Proponent bids for the Project in a consortium formed after it has submitted the [Unsolicited Proposal][draft Feasibility Study Report] to the Authorized State Agency, other members of such consortium must comply with the pre-qualification requirements specified for the tender of the Project.

18. Until the earlier of (i) the initiation of competitive tendering for the Unsolicited Project and (ii) the date six (6) months following submission to the Authorized State Agencyof an Unsolicited Proposal, the Authorized State Agency shall keep confidential and not disclose to third parties the contents of the Unsolicited Proposal except for such disclosures to other relevant State authorities and the advisers of the Authorized State Agency for the purpose of obtaining comments or advice and assessing the suitability of the Unsolicited Project as a PPP.  This obligation of confidentiality does not apply to any portion of the Feasibility Study Report provided to potential PPP Investors during the PPP Investor selection process.
19. Subject to paragraph 20 of this Article, the documented and reasonable costs of the Unsolicited Project Proponent for formulating a Feasibility Study Report shall be reimbursed, in whole or in part, by the Authorized State Agency in case [(i) the Feasibility Study Report is undertaken by the Unsolicited Project Proponent pursuant to paragraph 11 of this Article but is not approved or competitively bid as a Project within 12 months of the date it submits the draft Feasibility Study Report that is compliant with Article 16 or (ii)] the Unsolicited Project is approved and competitively bid as a Project but the Unsolicited Project Proponent submitting such Unsolicited Proposal is not the winning bidder selected to implement the Unsolicited Project.  Subject to paragraph 20 of this Article, the reimbursable costs permitted under this paragraph 19 include:

a. the actual documented costs of consultants and advisers hired by the Unsolicited Project Proponent to prepare the Feasibility Study Report [not to exceed the equivalent of VND [ ]];

b. [travel expenses, including round trip airfare between the Unsolicited Project Proponent’s home country and hotel charges in Vietnam, actually incurred by the Unsolicited Project Proponent, not to exceed the equivalent of VND 1,000,000,000 during the preparation of the Feasibility Study Report; and]

c. [an administration fee chargeable by the Unsolicited Project Proponent equal to 10% of the total costs of items (a) and (b) above to offset other uncalculated costs associated with preparing the Feasibility Study Report.]

20. No reimbursement contemplated under this Article 13 shall be made to the Unsolicited Project Proponent:

a. where the Unsolicited Project Proponent fails to submit to the Authorized State Agency a Feasibility Study Report compliant with Article 16 and paragraph 13 of this Article, within 12 months of the date of the written confirmation from the Authorized State Agency contemplated in paragraph 11 of this Article; or
b. where the Unsolicited Project Proponent is selected as PPP Investor for the Project; or

c. to the extent the costs of preparing the Feasibility Study Report were paid by donor or multilateral agency as part of a grant; or
d. where the Authorized State Agencyor other relevant State authority proffers evidence that the Unsolicited Project Proponent violated criminal or anticorruption laws of Vietnamduring the conduct of activities in respect of the preparation of the Unsolicited Proposal or the Feasibility Study Report; or
e. where the Authorized State Agency objects to the quality of the Feasibility Study Report on the grounds that it isunresponsive, of poor quality or inadequate to allow the Authorized State Agency to make a determination of the proposed State Contribution or other requirements for tendering the Project.  In such case the Authorized State Agency shall issue to the Unsolicited Project Proponent a letter setting out the reasons with reasonable detail of why it considers the Feasibility Study Report of the Unsolicited Project Proponent to be unresponsive, of poor quality and/or inadequate for tendering.
21. The Authorized State Agency shall ensure that the total amount to be reimbursed to the Unsolicited Project Proponent pursuant to this Article 13 shall be paid in whole no later than 60 days from the date the reimbursement comes due pursuant to paragraph 19 of this Article, subject to the exceptions set forth in paragraph 20 of this Article.

22. Any dispute in respect of an Unsolicited Project Proponent’s claim for reimbursement under this Article 13  shall be resolved pursuant to Article 46-1 on dispute resolutions.

23. The Ministry of Planning and Investment shall develop basic guidelines to assist the Authorized State Bodies to process and appraise Unsolicited Projects.  

Article 14.Approved PPP Projects List
1. To list a proposed Project on the Approved PPP Project List, an Authorized State Agency must complete a Pre-feasibility Study Report, except in the following cases:

a. where an Unsolicited Project Proponent completes an Unsolicited Proposal approved by the Authorized State Agency, the Unsolicited Proposal shall substitute in place of a Pre-feasibility Study Report; or
b. where the National Assembly and the Government and the Prime Minister have approved in principle a Project of national importance for development under the PPP Investment Form, a Pre-feasibility Study Report shall not be necessary for listing the Project on the Approved PPP Projects List and the Authorized State Agency may directly proceed to preparing a Feasibility Study Report.
2. Upon completion of a Pre-feasibility Study Report or approval of the Unsolicited Proposal, the Authorized State Agency shall submit (10 copies) of the Pre-feasibility Study Report application(or the Unsolicited Proposal)already approved together with the approval decision to the Ministry of Planning and Investment for its consideration,consolidation and submission to the Prime Minister for deciding to list the Project in the ApprovedPPP Projects List.
3. The Ministry of Planning and Investment presides over and gathers comments from relevant entities to consolidate and submit to the Prime Minister for approval to list the Project in the ApprovedPPP Projects List. Within 10 working days from the date ofreceiving the request of the Ministry of Planning and Investment, relevant agencies must provide their opinions in writing on issues within the scope of their authority and any agency that fails to respond within such time-limit shall be deemed to have no objection. For large projects of complicated nature, the time-limit shall not exceed 20 working days.

4. Projects added to the Approved PPP Projects List as prescribed in paragraph 1 and 2 of this Article shall be publicized on the Procurement Newspaper, on the website of the Ministry of Planning and Investment, on the website of the Authorized State Agency and on other mass media (where necessary).
5. In case a Project is not approved to be added into the Approved PPP Project List, the Ministry of Planning and Investment shall inform the Authorized State Agency of the decision and recommend action to amend or supplement the Pre-Feasibility Study or otherwise develop the Project under another investment form.

Article 16.Feasibility Study Report

1. After the Project is added to the Approved PPP Projects Listas prescribed in Article 14 of these Regulations, the Authorized State Agency shall organize the formulation of the Feasibility Study Report for the Project. The Feasibility Study Report shall be formulated in accordance with current law of Vietnam and international practice to ensure the fundamentals of the Project are clearly identified so as to allow potential PPP Investors to assess the feasibility of implementing the Project.
2. Feasibility Study Report for Projects shall provide detailed analysis with supporting documentation, data and explanations of the following criteria:

a. Needs analysis.  Analysis on the necessities to invest in the Project, identifying advantages and disadvantages to the State in implementing the Project, with such supporting evidence as may be available;

b. Project description.  Detailed description with supporting relevant document of  the Project’s anticipated scale, location, land use demand, construction size, output capacity, technology, items, technical figures, output; site clearance and resettlement plan (if any) and social and environmental impacts;

c. Sectoral analysis.  Rationale and analysis of the appropriateness of the Project for development within the context of the relevant sectors addressing in detail the selection criteria typically used for investments in such sector by the Authorized State Agency;

d. PPP analysis.  Full explanation of the socio-economic advantages and effectiveness of implementing the Project under the PPP Investment Form as opposed to other investment forms;

e. Form of contract.  Proposedlegal structure and confirmation of the form of contract to be used for the Project, including the rationale for selecting of a proposed contract form;

f. Implementation plan.  Proposed progress plan for the project, including the expected lifecycle, construction timelines for main components of the Project and proposed investment schedules of the Project;

g. Estimated costs.  Current and detailed estimates of the total Investment Capital, expected total investment costs, expected State Participating Portion; revenue sources, anticipated service price and fee in accordance with current regulations and estimates of the Project and projections on the feasibility and expected costs of raising capital to implement the Project;

h. Financial model.  A working and adjustable finance model for the Project (in form of spreadsheet) which identifies the key assumptions used for determining the financial projections for the Project;

i. Risk assessment.  Identification and recommended allocation of risks to both the public and private sectors  in investing in the Project;

j. Initial State Contribution assessment.  Request for incentives and suggestion of investment guarantee mechanism of the Project in accordance with law; and
In addition to these items, the Feasibility Study Report must be in compliance with other regulations for the establishment of investment projects within the relevant sector.
3. The Authorized State Agency shall select consultants for formulation of the Feasibility Study Report and for carrying out any other tasks within their competency as the Project may require.  The selection of consultants shall be conducted in compliance with laws and regulations on consultancy service procurement.
4. The Authorized State Agency shall organize the appraisal, gather comments from relevant agencies and approve the Feasibility Study Report as follows:

a. For Project using State Capital from the Central Government, the final approval of the Feasibility Study Report shall comprise a written approval from the Prime Minister obtained in accordance with Article 9.1 of these Regulations. 
b. For a Project using wholly local capital of the relevant province or municipality (not directly from the Central Government) as the State Capital support, the final approval of the Feasibility Study Report shall comprise a written approval from the Ministry of Planning and Investment obtained in accordance with Article 9.2 of these Regulations.
Article 16-1. Transaction advisors
1. Transaction advisors are a group of consultants specializing in technical, financial, legal expertise and other expertise (if necessary) selected to support the Authorized State Agency in project preparation.
2. Duties of the transaction advisors include but not limited to the followings:

a. Inspecting and reviewing the Feasibility Study Report prepared by the Feasibility Study Report consultants;

b. Coordinating with the Feasibility Study Report consultants to prepare Tender Documents to select PPP Investors;

c. Acting as thefocal point for attracting PPP Investors and lenders from domestic and international capital markets to invest in the Projects;

d. Collecting information from parties and acting as a focal point for information exchange between the Authorized State Agencyand the PPP Investors andfinancial institutions (including lenders) interested in the Project;
e. Assisting the Authorized State Agencyin conducting tenders for selection ofPPP Investors;

f. Drafting Investment Agreements, Concession Contracts and other Project related documentation and advising the Authorized State Agencyduring the negotiation of the Project contract;
g. Other duties as may be required by the Authorized State Agency depending on each specific project.

3. The Authorized State Agency shall conduct tenders to selecttransaction advisorswho are competent to carrying out duties required by the Project. The selection of transaction advisors shall be conducted in compliance with the laws and regulations on consultancy service procurement.
4. Depending on the scale of a Project, and subject to the requirements of the Authorized State Agency, the transaction advisors may concurrently act as Feasibility Study Report Consultants.
5. The Ministry of Planning and Investment may retain consultants and transaction advisors with relevant competencies to assist with the implementation of its duties under these Regulations. The selection of consultants and transaction advisors shall be conducted in compliance with the laws and regulations on consultancy service procurement.

Article 18.Approval of the State Contribution, incentives, investment guarantee mechanism and issues beyond delegated powers
1. Before approving the Feasibility Study Report as prescribed in Article 16.4 of these Regulations (immediately following evaluation of the Project), the Authorized State Agency shall submit to the competent body identified in Article 9 for the approval of the State Contribution in the State Participating Portion; and submit to the Prime Minister for approval any issue beyond delegated powers, including any investment incentives, guarantees, revenue guarantee mechanismsand other issues.All submissions made pursuant to this Article and Article 9shall include an explanatory report in respect of the submitted requests, the complete Feasibility Study Report of the Project and other relevant documents as may be required or in support of the application for approval.
2. The Ministry of Planning and Investment shall preside over and coordinate with the Ministry of Finance and other relevant agencies to evaluate the State Contribution, incentive regime, revenue guarantee mechanismsand other issues beyond the delegated powers of the Authorized State Agencyas specified by paragraph 1 of this Article and shall issue its appraisal report and recommendations to the Prime Ministerwithin 20 working days from the date of receiving a complete and valid submission in accordance with paragraph 1 of this Article.
3. The Prime Minister or the competent body (in accordance with the delegation of powers in Article 9 of these Regulations) shall decide the State Contribution, incentives, revenue guarantee regime and other issues beyond the delegated power [of the Authorized State Agency] on the basis of submission by the Authorized State Agency and the appraisal report and opinions of the Ministry of Planning and Investment.

Chapter IV

SELECTION OF PPP INVESTOR, INVESTMENT AGREEMENT, CONCESSION CONTRACT
Article 19. Tenders for selection of PPP Investors
1. The Authorized State Agency, upon receiving approval of the Feasibility Study Report and submissions made pursuant to Article 18, shall organize the preparation of Tender Documents and the tender for selection of the PPP Investor for the Project. The tender shall be conducted through international and open tender procedure in accordance with the PPP Tender Regulations and with international practice, ensuring competitiveness, fairness, transparency and economic effectiveness.

2. The Tender Documents shall contain the method for evaluating the proposals,notice of fees and reimbursements (and payment thereof) required in respect of the tender, details of any required bid security, alltender procedures and process, a draft Concession Contract, the approved Feasibility Study Report, the proposed State Participating Portion in the Project and the investment guarantee regime of the Project.

3. The Authorized State Agency shall organize the tender, evaluate theproposals and appraise the result of the PPP Investor selection in accordance with current regulations and obtain comments of the Ministry of Planning and Investment before approving the result of selection of the PPP Investor.

4. The Ministry of Planning and Investment shall recommend detailed regulations on the criteria for selection of the PPP Investor for Projects that comport with the PPP Tender Regulations.
Article 19-1.Process for negotiation of Concession Contract and signing of the Investment Agreement
1. After having the result of PPP Investor selection, the Authorized State Agency and the highest ranking PPP Investor shall be permitted to negotiate the terms of the Concession Contract. 
2. The Authorized State Agency and the PPP Investors may only negotiate those terms which are identified in the Tender Documents as negotiable following the selection of the PPP Investor.  Except as specifically provided in the Tender Documents, during the negotiation of the PPP Contract, the PPP Investor may not introduce any changes to:

a. the scope or term of the Project;

b. infrastructure facilities or public services to be provided for the Project; 

c. requesting an increase in State Contribution for the Project;
d. terms of the Concession Contract which were not clearly identified in the PPP Investor’s Bid Proposals as being subject to negotiation following selection of the PPP Investor.

3. The period for negotiating the terms of the Concession Contract shall commence from the date the Authorized State Agency announces its selection of the highest ranking PPP Investor and shall complete within [60] days thereafter, unless the Tender Documents clearly provide for a longer negotiation period for the Concession Contract.
4. If the Authorized State Agency and the PPP Investor agree on the final terms of the Concession Contract, they shall respectively sign anInvestment Agreementcomprising of (i) the terms and conditions of the form of the Investment Agreement that was contained in the Tender Documents and (ii) the initialed Concession Contract with a binding commitment on the PPP Investor to take all actions necessary to commence performance of the Concession Contract, including where applicable, obtaining an Investment Certificate in respect of the Project and/or for the establishment of the Project Enterprise (if the PPP Investor has elected to establish a Project Enterprise).
5. Thesigned Investment Agreement shall be the basis for the PPP Investor to raise capital for the Project from private equity and commercial loans and establish the Project Enterprise (if applicable) in accordance with relevant laws on investment. 
Article 20. Signing ofthe Concession Contract
1. After an Investment Certificate has been issued for the Project in accordance with Chapter V of these Regulationsand the Project Enterprise has been established (when applicable), the Authorized State Agency and the Project Enterprise (or PPP Investor in case no Project enterprise is established) shall officially sign the Concession Contract. 
2. If the InvestmentCertificateissuing body requests any minor amendments to the initialed Concession Contract to make it comply with applicable procedural regulations, the Authorized State Agency and the Project Enterprise (or the PPP Investor) must amend the corresponding contents of the Project contract prior to the official signing; provided if the requested amendments involve any change to fundamental terms of the Concession Contract the PPP Investor shall not be required to agree to such amendments and may withdraw from the Project without liability.  In such case, the PPP Investor’s bid security shall be promptly cancelled and returned to the PPP Investor without any deduction.  For purposes of this Article 20 fundamental changes to the Concession Contract shall mean, except in the case of manifest error or for such changes that are permissibleunder agreed the Investment Agreement or Concession Contract, any changes to the agreed contract terms for:

a. term of the Project;

b. exclusivity of the PPP Investor to implement the Project;

c. scope of public services to be performed in respect of the Project;

d. tariffs, fees, charges, revenue guarantees and other payment obligations of a party or rights of the PPP Investor to receive monies specified under the Concession Contract;
e. reduction of State Contribution allocated for the Project;

f. risk allocation in respect of the Project;

g. scope of security assigned to the lenders to the Project; or
h. design of construction works or assets to be provided by either party in respect of the Project.
3. The State Contribution and investment guarantee regime of the Project prescribed in the Concession Contract shall not exceed those allowed in the approval decision of the competent bodies.The Concession Contract, after its official signing, must besubmitted to the Investment-certificate-issuing body for the purpose of filing, monitoring and management.
Article 21.Form and contents of the Concession Contract
1. For each Project, the relevant Authorized State Agency shall enter into a mutually binding Concession Contract with the selected PPP Investor.  The form of the Concession Contract shall be determined by the Authorized State Agency based on the Feasibility Study Report approved in accordance with Article 16 and taking into account the sector, nature and specific requirements of the Project.

2. PPP may take various contractual forms, any one of which shall be deemed a “Concession Contract” as defined in these Regulations.  The Ministry of Planning and Investment shall develop implementing guidelines for these Regulations which identify a non-exclusive list of examples of the various contractual forms that the Concession Contract is anticipated to take, including, but not limited to contract forms that are commonly referred to as:

a. Design-Build-Finance-Operate (DBFO);

b. Asset Lease Agreement;

c. Build-Operate-Transfer (BOT);

d. Build-Transfer-Operate (BTO);

e. Build-Transfer-Lease (BTL);

f. Build-Own-Operate (BOO);

g. [Maintenance Agreement]

h. [OTHERS TO BE DISCUSSED WITH MPI]
3. The Concession Contract shall set forth the nature and scope of works and services in respect of the Project to be provided by the Project Enterprise, or PPP Investor where no Project Enterprise is to be established.  The Concession Contract shall specify the respective rights and obligations of the relevant parties in respect of the Project, the risk allocation between the PPP Investor and the Stateand, depending on the form of the contract, may include without limitation:

a. the scope of the Project and nature of the PPP Investor’s participation in the Project;

b. any conditions for the provision of works and services in respect of the Project by the PPP Investor;

c. the term of the Project and the term of operation of the Project Enterprise;

d. the implementation schedule for the Project, including construction, operation and handover;

e. details of the design, construction and continued operation and maintenance of the Project works and/or systems; 

f. requirements for technical performance and output, service quality, capacity of Project works and/or systems;

g. details of technology and equipment requirements and performance criteria; 

h. rights of the Authorized State Agency or other relevant State authorities to inspect, assess, monitor, approve, accept and/or reject the design, equipment, construction and performance of the Project works and services, each in respect of the Project specifications set out elsewhere in the Concession Contract;

i. conditions, methods and compensation (if any) for any changes in the scope of the Project and amendments to Concession Contract related thereto;

j. any conditions or requirements in respect of the participation of sub-contractors or service providers;

k. details of the funding methods used to provide the total Investment Capital  for the Project, including without limitation the PPP Investor’s obligations to contribute equity and procure financing for the Project;

l. any performance guarantees from the PPP Investor to the Authorized State Agency of other Relevant Government Body in respect of construction, operation and/or handover of the Project works;

m. the assistance that the Authorized State Agency or other relevant State authorities may provide to the PPP Investor to obtain necessary licenses and permits in respect of the Project;

n. the assistance that the Authorized State Agency or other relevant State authorities may provide to the PPP Investor in respect of land acquisition, clearance, resettlement and preparation;

o. other provisions on support and undertakings of relevant State authorities for the implementation of the Project;

p. details of remuneration of the PPP Investor, setting forth any tariffs, fees, profit sharing, minimum revenue guarantees (including viability gap funding) or other payment mechanisms and the methods for the calculation and payment thereof;

q. compensation events and methods for the calculation and payment thereof;

r. conditions, timing and procedures for transfer of the Project works and systems to the Authorized State Agency or Government including performance requirements of and valuation methods for the works on transfer;

s. conditions and mechanism for termination of the Project including early termination and any compensation related thereto; 

t. conditions for assignment of the Concession Contract including details of lender rights related thereto;

u. details of the permissible security to be granted to lenders from the PPP Investor;

v. requirements for proper usage of natural resources and environmental protection;

w. requirements for insurance of the Project works and systems;

x. determination of and mechanisms for handling defaults and other non-performance of a party to the Concession Contract;

y. determination of and mechanisms for handling events of force majeure or other events beyond the control of the parties;

z. governing law and dispute settlement; 

aa. duties of the PPP Investor regarding technology transfer and technical training for operating the works after the transfer.
Article 22. Rights to use land
1. The grant of land use rights for a Project must comport with the Law on Land. 

2. The Authorized State Agency shall coordinate with the provincial people’s committee responsible for the site of a Project to make available to the PPP Investor or, as appropriate, shall assist the PPP Investor to obtain land use rights necessary for implementation of the Project.

3. The Authorized State Agency and therelevant provincial people’s committee may include in the Concession Contract or other contracts related to the use of land for the Project a right for the approved lender or such lender’s representative to continue the uninterrupted use of the Project site for the purpose of the Project (on the terms of the Concession Contract) after any exercise of the lender’s security rights under the approved loan documentation for the Project.  This Article 22 shall not be interpreted permit a legal mortgage on the land use rights of the Project site, except as otherwise permitted in accordance with the Law on Land.
Article 23. Step-in-Rights
1. The parties to the Concession Contract may agree on Step-in-Rights in favor of the lender(s) to the Project to ensure continued performance of the PPP Investor’s obligations under the Concession Contract or approved loan documents related to the Project.Upon exercising any Step-in-Rights, the lender(s) shall ensure the discharge all of the corresponding obligations of the PPP Investor or Project Enterprise (as the case may be) as prescribed in the Concession Contract.
2. All conditions, procedures and contents of the Step-in-Rights must be specified in the loan documentation and any direct agreement between the lender(s) and the Authorized State  Body (and such other relevant entities or relevant State authorities as may be relevant to a Project) and must be approved by the Authorized State Agency and/or the Ministry of Planning and Investment prior to financial close of the Project.
Article 24. Assignment of rights and obligations under the Concession Contract
1. Subject to paragraph 2 of this Article, the PPP Investor may assign, in whole or in part, its rights and obligations under the Concession Contract (and such other relevant contracts identified under the Concession Contract) to the benefit of the lender(s) to the Project, except as may be impermissible under the Land Law.
2. The Authorize State body and/or relevant State authorities must consent to an assignment pursuant to paragraph 1 of this Article; provided such assignment does not adversely affect the objectives, size, technical criteria and schedule for implementing the Project.
Article 25.Amendment and addition to Project contract
1. The Concession Contract may be amended or supplemented due to a change of size or technical specifications of the project works, tariffs, fees or charges,demand for services, total Investment Capital or due to an event of force majeure or other circumstances, as stipulated in the Concession Contract.

2. The conditions for which the Concession Contract may be amended or supplemented following the selection of the PPP Investor must be clearly specified in the draft Concession Contract and/or other Tender Documents.

3. The amended and/or supplemented Concession Contract must be submitted to the Investment Certificateissuing body for monitoring and management. In case the amendment or supplementation of the Concession Contract changes the contents of the Investment Certificate, the PPP Investor shall liaise with the Authorized State Agency to carry out the necessary amendment of the Investment Certificate.

Article 26.Term of Concession Contract
The permitted duration of a Project shall be as agreed by the Parties, consistent with the sector, size and nature of the Project and may be extended or shortened pursuant to conditions stipulated in the Concession Contract.
Article 27.Applicability of foreign law governing the Concession Contract and other RelevantProject Contracts
1. In respect of a Project, foreign law may be chosen as the governing law of the Concession Contract and other Relevant Project Contractswhere the PPP Investor has [foreign participation] [at least [10%] foreign participation]; provided the applicability of foreign law (or conditions for applicability of foreign law) shall be specified in the Tender Documents.

2. The conduct of business and activities of the PPP Investor in Vietnam must be  in accordance with the provisions of the law of Vietnam.
Article 28.Performance security under the Concession Contract
1. The PPP Investor is required to provide to the Authorized State Agency the security required in this Article to secure the obligations of the PPP Investor under the Concession Contract.  Such security is hereinafter referred to as “Performance Security”.
2. The Performance Security shall be provided in the form of a bank guarantee or other security for obligations as permitted under the civil law.

3. For aProject with total Investment Capital up to VND 1,000 billion, the Performance Security amount shall be at least 1.5%of such capital.
4. For a Project with total Investment Capital exceeding VND 1,000 billion, the Performance Security Amount shall be determined according to the following principles:

a. For theInvestment Capital portion up to VND 1,000billion, the guaranteed security amount for obligation performance shall be at least 1.5%of such capital;

b. For the Investment Capital portion exceeding VND 1,000 billion, the guaranteed security amount for obligation performance shall be at least 1% of such capital;

5. The selected PPP Investor shall ensure the Performance Security is issued and immediately effective from the date the Concession Contract is officially signed, as may be further clarified in the Investment Agreement if the PPP Investor requires an Investment Certificate to implement the Project.

6. The selected PPP Investor shall ensure the Performance Security remains fully effective from its issuance date until the date of completion of works on the Project, typically regarded as the commercial operation date of the Project, or as may be otherwise stipulated in the Tender Documents based on the specific needs of the Project and the balance of interests between the State and the PPP Investor. 

7. Depending on the nature of the Project, the Authorized State Agency may require such other performance related security for the period of operations of the Project following the expiry of the Performance Security on terms and conditions to be identified in the Tender Documents and set forth in the Concession Contract.
Chapter V
INVESTMENT CERTIFICATE

Article 29. Investment Certificate-issuing body
The Ministry of Planning and Investment shall appraise and issue Investment Certificates for Projects. 

Article 30.Application file, order and procedures for issuance of Investment Certificate

1. A PPP Investor shall, in coordination with the Authorized State Agency, submit 10 sets of application files, including at least one set of originals, to the Investment Certificate-issuing body for appraisal and issuance of the Investment Certificate in respect of a Project. The Investment Certificate-issuing body may request the PPP Investor to submit more than 10 sets if necessary.
2. The file requesting issuance of Investment Certificate shall comprise:

a. The PPP Investor’s request for issuance of an Investment Certificate;
b. Initialed Project contract, Investment Agreement and contracts, and other agreements or contracts directly related to the implementation of the Project.

c. Complete Feasibility Study Report for the Project, the appraisal document and the decision approving the Feasibility Study Report;

d. Documents certifying the legal status of the PPP Investor including copies of the articles of association or Business registration certificate or other equivalent documentsfor PPP Investors being organizations; copies of passport or identity card for PPP Investors being individuals;
e. Audited financial statements, financial capability report of the PPP Investor (the PPP Investor compiles these documents and assume all liabilities for its truthfulness) and documents certifying financial capability of the PPP Investor;
f.  Other documents relevant to the Project.
3. The Investment Certificate-issuing body shall, within 30 working days from the receipt of a valid application file, conduct an evaluation and issue an Investment Certificate to the PPP Investor.

Article 31.Contents of Investment Certificate
An Investment Certificate shall contain the following basic items:

a. Name and address of the PPP Investor;

b. Name of the Project;

c. Objectives and size of the Project; location for implementation of the Project and measurements of land use area;

d. Certain key technical figures of the Project;

e. Total Investment Capital and total investment costs of the Project; Investment Capital sources;
f. Duration, schedule and milestones for implementing the project; and schedule for raising capital under the Investment Contract;
investment incentives and guarantees (if any).

g. Conditions for collection and payment of charges in accordance with the provisions in the Concession Contract. 

Article 31-1.Amendment to the Investment Certificate

The Investment Certificate shall be amended in case of any changes in the contents of the Investment Certificate prescribed in Article 31 of these Regulations.

Chapter VI

IMPLEMENTATION OF A PROJECT

Article 32.Establishment of Project Enterprise
1. A PPP Investor shall complete all of the procedures for establishing the Project Enterprise to implement the Project. The application file, process and procedures for establishing a legal enterprise in Vietnam shall be implemented in accordance with the Law on Enterprise.
2. Organization, powers and obligations of the Project Enterprise shall be determined by the PPP Investoron the basis of a charter in compliance with the Investment Agreement, Project requirements, the Law on Enterprise, the Law on Investment and other relevant regulations. Upon issuance of the Investment Certificate and the official signing of the Concession Contract (in the name of the Project Enterprise), the Project Enterprise shall assume and perform all rights and obligations of the PPP Investor as prescribed in the Investment Agreement and Concession Contract.

3. Unless required by the Authorized State Agency and specified in the Tender Documents and Investment Agreement and/or Concession Agreement, a PPP Investor may elect to implement a Project without establishing a Project Enterprise to implement a Project.  In making a determination whether the establishment of a Project Enterprise shall be required of a PPP Investor for implementing a Project, the Authorized State Agencytake into consideration the scale and nature of the Project, the contract form of the Project and whether a PPP Investor (who does not establish a Project Enterprise) may be able to operate businesses or investments in addition to the Project.
Article 33.Selection of contractors and service providers  to implement theProject

1. Key contractors, service providers of the PPP Investor must be specified in the PPP Investor’sBid Proposal in the tender forthe selection of PPP Investor.

2. The PPP Investorshall be responsible to select its own contractors, service providers and other contractors to implement the Project and shall not be required to hold competitive bidding for such selection, unless the law of the PPP Investor’s home jurisdiction require competitive bidding.

3. During the construction stage of a Project (between signing the Concession Contract and the commercial operation date of the Project), the PPP Investor shall not be permitted to change any of the key contractors or main service providers without the prior approval of the Authorized State Agency. The identity of the key contractors and main service providers and the procedures for seeking the approval of the Authorized State Bodies shall be specified in the Concession Contract.  
4. Except as specified in paragraph 3 of this Article and otherwise specified in the Concession Contract, when selecting or replacing its contractors and service providers to the Project, the PPP Investor shall inform theAuthorized State Agency within 15working days from the date of its decision to selector replace such contractors.
Article 34. Preparation of construction site

1. The Authorized State Agency and provincial people's committee of the province where the construction site is located shall be responsible for compensation, site clearance, resettlement and for completing procedures for allocation or lease of land to implement the Project in accordance with law and the conditions for land use stipulated in the Concession Contract.

2. Site clearance should be completed with priority before signing the Concession Contract with the Project Enterprise (or PPP Investor) or there should be specific undertakings of the Authorized State Agency in respect ofthe schedule and conditions for site clearance in the Investment Agreement and Concession Contract.
Article 35.Preparation of technical designs and construction drawings, quality supervision and management of construction of Project works
1. The Project Enterprise shall, based on the Feasibility Study Report and the Concession Contract, formulate the technical designs and send them to the Authorized State Agency for supervision and inspection. If the technical designs contain any change as compared with the Feasibility Study Report (where technical input specifications have been provided), the PPP Investor must submit such deviations with explanation to the Authorized State Agency for its consideration and decision.

2. The Authorized State Agencyshall be responsible tosupervise andmanagethe Concession Contract for the Project, and may select independent consultantsto assist its supervision of the PPP Investor’s execution of the construction works including the inspection and acceptance of various work items and the whole facility in accordance with the agreeddesign of the Project and in compliance with the law on construction works investment.
3. The Authorized State Agency shall be responsible to supervise and assess the compliance by the Project Enterprise and PPP Investor with their obligations during implementation of zoning requirements, of the objectives, size, technical specifications, quality of works, schedules for raising capital and for implementing the project, environmental protection and other issues agreed in the Concession Contract.

Article 36.Management and commercial operation of project facility

1. The PPP Investor shall manage and commercially operate the facility, consistent with law and the conditions agreed in the Concession Contract.

2. The PPP Investormay hire a management organization to conduct the work prescribed in paragraph 1 of this Article, provided that the PPP Investor shall remain wholly liable for such management organization.

3. The PPP Investorshall have the following obligations during the process of commercial operation of the facility:

a. To provide equal treatment to all legal users of products and services provided by the Project and not discriminate against or to refuse to provide services to any user paying the published rates for such Project;

b. To ensure periodical maintenance and repair of the facility pursuant to the Concession Contract, ensuring that such project works operate in accordance with their design;

c. To supply products and services in the quantity, with the quality and within the time-limit agreed in the Concession Contract;

d. To use of the infrastructure facilities and land of the Project in accordance with the conditions stipulated in the Concession Contract.

Article 37.Charges and fees for goods and services and other fees collectable
1. Charges and fees for products and services provided by the Project shall be specified in the Concession Contract, or relevant project related documents, on the principle of adequate cost recovery taking into account correlation with market prices and ensuring the interests of the PPP Investor, end users and of the State.

2. ThePPP Investor shall only be permitted to amend charges and fees for goods and services and other fees collectable in accordance with the conditions stipulated in the Concession Contract.

3. Unless otherwise specified in the Concession Contract or Relevant Project Contract, the PPP Investor must provide 30 days prior notice to the Authorized State Agency before amending charges and fees for goods and services and other fees collectable, and the Authorized State Agency must provide consent for any such changes to products or services where those charges are regulated by the State.

Article 38.Report on investment supervision and evaluation and report onstatus of implementation of Project

1. The PPP Investor and Authorized State Agency are responsible to carry out the reporting of investment supervision and evaluation related to the Project in accordance with current regulations on investment supervision and evaluation. Costs for investment supervision and evaluation shall be accountedas the Project management costs and total investment cost of the Project in accordance with relevant regulations.
2. During the implementation of the Project, the PPP Investor shall be responsible to submit reports on the progress in implementing the Project to the Investment Certificate-issuing body before January 20 and July 20 each year for Projects with the term of more than 3 years or the last 20th day of each quarter for Projects with the term of less than 3 years.
3. A report on the status of implementing the Project shall comprise the following particulars:

a. Administrative procedures already completed within the period;

b. Progress of charter capital contribution in the Project Enterprise, PPP Investor’s equity and status of disbursement of Investment Capital;

c. Progress of construction (if any);

d. Employment status;

e. Land use status (if the project directly leases land from the State);

f. Status of import and installation of equipment and machinery to create fixed assets (if any) forming the investment project;

g. Status of implementing production and commercial operation;

h. Status of implementing objectives of the Project;

i. Status of implementing the State Participating Portion and investment guarantees;

j. Difficulties and issues (if any) arising during implementation of the Project.

Chapter VII
FINALIZATION AND HAND-BACK OF PROJECT WORKS [THE FACILITY] 
Article 39. Completion of Project works and auditing of Investment Capital
1. The PPP Investorshall, within 6 months from the date of completion of the Project works in accordance the Concession Contract and Relevant Project Contracts, prepare a file on finalization of Investment Capital in construction of the works in accordance with the laws and regulations on construction.

2. The Authorized State AgencyandPPP Investor shall agree on the selection of an experienced and competent independent auditor to audit theInvestment Capital in construction of the Project works.

3. The Ministry of Finance shall provide detailed guidelines on auditing and finalizing the Project.

Article 40.Hand-Back of infrastructure facilities
1. Where the contract form of the Project requires the hand-back of the infrastructure facilities of the Project to the State,the Concession Contract shall specify the conditions, minimum performance criteria and procedures for hand-back of the infrastructure facilities.

2. Handover of the Project’s infrastructure facilities must satisfy the following conditions:

a. One (01) year before the transfer is to take place or within the time-limit agreed in the Concession Contract, thePPP Investor must publish a notice about hand-back of the project works and [other] relevant matters;
b. The Authorized State Agency shall organize a verification of the quality, value and status of the facility and shall prepare a list of assets to be transferred to the State, identify loss and damage (if any) to the infrastructure facility and require the PPP Investor to undertake repairs and maintain the infrastructure facility following such repairs until hand-back, all in accordance with the terms of the Concession Contract.

c. The PPP Investorshall not issue or grant any interest, mortgage or other security in or otherwise encumber the assets of the Project at any time prior to the hand-back of the infrastructure facilities of the Project, except as stipulated in the Concession Contract.

d. The PPP Investorshall be responsible for technology transfer, training, provision of periodical maintenance and general overhaul in order to ensure the technical conditions for normal operation of the facility, consistent with the requirements in the Concession Contract.

e. The Authorized State Agency shall, after receiving the infrastructure facilities of the Project on hand-back from the PPP Investor, organize management and operation of the works in accordance with such body's functions and authority or continue to assign the same PPP Investoror a new companyto manage and operate the facility in accordance with a new agreement or contract.

ChapterVIII
INVESTMENT INCENTIVES AND GUARANTEES
Article 41. Investment incentives

1. The PPP Investor (if a corporate entity) or the Project Enterprise (if established) shall be entitled to corporate income tax incentives as stipulated in the laws and regulations on corporate income tax.

2. Goods imported to implement a Project shall enjoy the incentives stipulated in the laws and regulations on import and export duties.

3. The PPP Investor shall be exempt from land use fees for the area of land allocated by the State or shall be exempt from land rent for the whole term of implementation of the Project.

Article 42. Taxes applicable to contractors participating in implementation of project

1. Foreign PPP Investors, contractors and service providers participating in implementation of a Project shall pay taxes and shall be entitled to tax exemption and reduction in accordance with the laws and regulations on tax applicable to foreign contractors.

2. Vietnamese PPP Investors, contractors and service providers shall discharge tax obligations in accordance with the laws and regulations on tax applicable to Vietnamese enterprises.

Article 43. Right to mortgage assets
1. The PPP Investor shall be permitted to pledge and/or mortgage assets and assets attached to land in accordance with law as long as such pledge and/or mortgage must be made before the deadline for hand-back of the infrastructure facilities of the Project in accordance with Article 40(2)(c) of these Regulations.
2. Any pledge and/or mortgage of assets by a Project Enterprise must have the consent of theAuthorized State Agency and must not adversely affect the objectives, progress and operation of the Project as stipulated in the Concession Contract and must be consistent with law.

Article 44.Right to buy foreign currency

1. During the term of the Project, thePPP Investor shall be permitted to buy foreign currency from credit institutions authorized to conduct foreign exchange activities in order to satisfy current transactions, capital transactions and other transactions in accordance with the law on foreign exchange control, comprising:

a. Payments for lease of equipment and machinery from abroad;

b. Import of machinery, equipment and other products and services to implement the Project;

c. Repayment of foreign loans (including principal and interest);

d. Repayment of bank loans in foreign currency (including principal and interest) for the purpose of import of machinery, equipment and other products and services to implement the Project;

e. Remittance abroad of capital, profit, proceeds from investment liquidation, payments for supply of technical services, for other services and for intellectual property, and of other lawful income (applicable to foreign PPP Investors).

2. Depending on the requirements for implementing such Project and based on the opinion of the State Bank of Vietnam, the Authorized State Agency shall make a submission to the Prime Minister for his consideration and decision on assuring the foreign currency balance or on assisting the foreign currency balance to meet transaction demands as prescribed in paragraph 1 of this Article.
Article 45.Assurance of provision of public services

1. The PPP Investor shall be permitted to use land, roads and other support facilities to implement the Project in accordance with law.

2. Where public services are scarce or public services and facilities are limited to certain users, the PPP Investor shall be given priority to be provided with services or shall be granted the right to use public facilities to implement the Project.

3. The Authorized State Agency shall be responsible to assist the PPP Investor in completing the necessary procedures in order to obtain priority in using public services and facilities.

Article 46.Guarantees for obligations and revenue for a PPP Investor and other enterprises
The Authorized State Agency shall, where necessary and depending on the nature of the Project, make a submission to the Government for decision on appointing an authorized body to provide a guarantee for provision of raw materials, sale of products, minimum revenue and other contractual obligations to the PPP Investor or other enterprises participating in implementation of the Project and a guarantee for obligations of State enterprises, competent bodies to sell raw materials, off-take [and/or] purchasing products and services from the Project.

Article 46-1.Dispute settlement

1. Any dispute arising between the Authorized State Agency and wholly domestic PPP Investor and any dispute arising between a wholly domestic PPP Investor and other domestic economic institutions participating in implementation of a Project must first be settled through negotiation and/or conciliation. In case the dispute cannot be settled through negotiation and/or conciliation, the parties above may refer it to an arbitration institution or courts of Vietnam in accordance with Vietnamese law.  This paragraph 1 of this Article shall not apply to the cases described in paragraph 2, paragraph 3 and paragraph 4 of this Article.
2. Any dispute arising between (i) the Authorized State Agency or relevant State authority and (ii) a potential PPP Investor (participating in the tender for a Project) in respect of the tender for the selection of PPP Investor shall be resolved in accordance with the procedures set forth in the PPP Tender Regulations.

3. Any dispute arising in respect of a Project, Concession Contract or Relevant Project Contract between (i) the Authorized State Agency and (ii) a foreign investedPPP Investor during the term of the Concession Contractshall be settled by arbitration or courts of Vietnam or by a foreign arbitral tribunal as specified in the Concession Contract.  The Tender Documents shall specify whether foreign arbitration and/or foreign law will be permitted in respect of the Concession Contract.
4. Any dispute arising between the PPP Investorwith foreign organizations or individuals or with Vietnam’s economic institutions and any dispute arising between the PPP Investors shall be settled in accordance with the Law on Investment.
Article 46-2.Capital and asset guarantee
1. The PPP Investor’s Investment Capital and legal assets shall not be nationalized or seized by administrative means.
2. In case of necessary compulsory purchase or requisition of PPP Investor’s assets, the State shall pay or compensate the PPP Investorfor the value of their assets and capital in accordance with the provisions of the Law on Investment or with other conditions as agreed in the Concession Contract.
Chapter IX
ORGANIZATION OF IMPLEMENTATION
Article 47.Duties of the Ministry of Planning and Investment:

1. Preside over co-ordination with relevant bodies to review and evaluate project proposals and submit for the Prime Minister’s approval of the ApprovedPPP Projects List, State participatingportion, investment guarantee regimes and other issues beyond the authority of ministries, Ministerial equivalent bodies and localities.
2. Provide comments to the Authorized State Agency on the results of selection of PPP Investors.

3. Organize the appraisal [of application files] and issue the Investment Certificate for Projects.

4. Participate in and assist the Authorized State Agencyin preparing andimplementing the Project.

5. Preside over co-ordination with relevant bodies to supervise commencement of projects.

6. Provide guidelines for implementation of provisions on selection of investors, negotiation and signingof Investment Agreement,Concession Contracts and other relevant matters.

7. Provide the Authorized State Agency with guidelines on preparation of plans for developmentInvestment Capital to be used for Projects, including Investment Preparation Capital, State capital support to be allocated to the State participating portion in any project and other expenses relevant to projectimplementation.

8. Prepare central budgets to be used for Projects.

9. Preside over raising and management of preferential loan capital from bilateral and multilateraldonors as stipulated by applicable law and other appropriate capital sources in order to cover part ofinvestment preparation costs and the sum allocated to the State Participating Portion in any Project.

10. Act as coordinator to mobilize, receive and manage use of non-refundable ODA from bilateral andmultilateral donors as stipulated by current law for training activities, for capacity improvement, for formulating the legal system on investment in the PPP form, for technical support, and for promotinginvestment during preparation and commencement of Projects.

11. Organizefor and coordinate with relevant bodies in investment promotion activities to introduce the Approved PPP Projects List and specific projects toinvestors and to domestic and foreign commercial capital markets. The specific contents ofinvestment promotion activities shall be as decided by the Ministry of Planning and Investment.

12. Organize capacity improvement and training activities for agencies and units regarding managementand implementation of the PPP Investment Form.

13. Preside and co-ordinate with relevant ministries and Ministerial equivalent bodies to review and assessimplementation of these Regulations, providing the basis for completion of the legal system on thePPP Investment Form.

14. Preside over the establishment and management of the Project Development Facility for investment projects in the PPP Investment Form.

15. Preside over and co-ordinate with the Ministry of Finance to establish and manage the Fund for Viability Gap Funding to increase the feasibility of the projects in PPP form.
16. Preside over and co-ordinate with relevant Ministries, Ministerial equivalent bodies and bodies to study and formulate normative legal documents as the basis for submission to the Government and National Assembly to enhance legal framework for PPP Investment Form.

17. Consider the establishment of a specializing unit under the Ministry of Planning and Investment acting as the focal point for implementation ofPPP Investment Form nationwide, and ensure the good performance of tasks assigned.
18. Perform the duties and powers prescribed in these Regulations, other provisions of law, anddirections of the Prime Minister.

Article 48.Duties of the Ministry of Finance:

1. Participate in evaluation of  Pre-feasibility Study Reports, Project Proposals for inclusion of Projects in the Approved PPP Projects List.

2. Participate in evaluation of Feasibility Study Reports, State Participating Portion in any Project, investment guarantee regime of Project and other matters beyond the authority of ministries, Ministerial equivalent bodies andlocalities.

3. Assist authorized State bodies to negotiate, finalize and sign Investment Agreements and Concession Contracts in respect of thosematters managed by the Ministry of Finance.

4. Preside over supervision of the schedule for capital contribution to implement the State Participating Portion in any Project.

5. Provide authorized State bodies with guidance on capital planning and disbursement of the StateParticipating Portion.

6. Provide guidance on the mechanism for the concurrent disbursement of the State Participating Portion and capital from private sector.

7. Provide detailed guidelines on audition, finalization of project works.
8. Co-ordinate with the Ministry of Planning and Investment to prepare plans on developmentInvestment Capital for Projects, including Investment Preparation Capital, State capital support to be allocated to the State participating portion of any Project and other necessary expenses relevant to Projectimplementation.

9. Participate in raising and managing preferential loan capital from bilateral and multilateral donors asstipulated by current law and other appropriate funding to cover part of the investment preparationcosts and to contribute to the State Participating Portion of any Project.

10. Participate in reviewing and assessing implementation of these Regulations, providing the basis forcompletion of the legal system on the PPP Investment Form.

11. Coordinate with the Ministry of Planning and Investment to establish and manage the Fund for Viability Gap Funding to increase the feasibility of the project in PPP Investment Form.
12. Perform the duties and powers prescribed in these Regulations, other provisions of law, anddirections of the Prime Minister.

Article 49.Duties of the Ministry of Justice:

1. Co-ordinate with the Ministry of Planning and Investment to formulate guidelines for implementationof these Regulations.

2. Participate in providing an opinion on the applicability on foreign law (if any) to be proposed in Procurement Proposal documents.

3. Participate in negotiating and provide opinions on other legal issues in Investment Agreements, Concession Contracts at therequest of an Authorized State Agency in each specific case.

4. Participate in reviewing and assessing implementation of these Regulations, providing the basis forcompletion of the legal system on the PPP Investment Form.

5. Perform other duties and powers prescribed in these Regulations, other provisions of law, anddirections of the Prime Minister.

Article 50.Duties of the State Bank:

1. Preside over and participate in providing opinions on level of foreign currency convertibility guarantee, foreign exchange, matters relating to capital sources andforeign exchange control to submit for the Prime Minister’s approval and decision for each specific Project.
2. Participate in raising and managing preferential loan capital from bilateral and multilateral donors and other appropriate funding as stipulated by current law to cover part of the investment preparation costs and to contribute to the State participating portion of any Project.

3. Assist authorized State bodies to negotiate, finalize and sign Investment Agreements, Concession Contracts in respect of those matters managed by the State Bank.

4. Co-ordinate with the Ministry of Finance to supervise the schedule for capital contribution implementing the State Participating Portion of any Project.

5. Perform the duties and powers prescribed in these Regulations, other provisions of law, and directions of the Prime Minister.

Article 51.Duties of Authorized State Bodies:

1. Organize the screening of projects; formulate, appraise and approve Pre-feasibility Study Report for Projects belonging to Ministerial equivalent bodies and sectors managed by such bodies in order to add to Approved PPP Projects List.

2. Receive the Unsolicited Proposals of the Unsolicited Project Proponents; evaluate and appraise to add to the Approved PPP Projects List.

3. Organize the formulation, appraisal, approval of the Feasibility Study Report of the Project in accordance with law; propose the amount of State Participating Portion and the investment guarantee mechanism of the Project.
4. Participate in giving opinions on the Pre-feasibility Study Report, Unsolicited Project Proposals, Feasibility Study Report and other matters at the request of the Ministry of Planning and Investment and other Ministries, Ministerial equivalent bodies and localities.

5. Prepare plans on development Investment Capital for Projects under their management, including Investment Preparation Capital, State capital support to be allocated to the State Participating Portion of anyProject, and other necessary expenses relevant to Project implementation.

6. Arrange State capital support in the State Participating Portion for Projects using provincial capital.

7. Prepare plan and arrange investment preparation capital for Projects fromcentral state budget, central state budget support, local budget or other project preparation capital sources.
8. Organize selection of PPP Investor; negotiate, finalize, and execute Investment Agreements, Concession Contracts and implement [such agreements and/or contracts] in accordance with applicable regulations.
9. Be legally liable for implementation of the project.

10. Perform the duties and powers prescribed in these Regulations, other provisions of law, and directions of the Prime Minister.

Article 52. Implementing provision

1. This Regulation shall be effective as of [  ] 2013 and replacesthese Regulations on Trial Public Private Partnership Investment Form issued along with Decision 71/2010/QD-TTg dated 9 November 2010 of the Prime Minister.
2. Items not yet stipulated in these Regulations shall be implemented in accordance with  current law or on the basis of compliance with international practice in accordance with the decision of the Prime Minister.

3. If any problem arising during the period requires to be resolved in a different way than by applying current law, the Ministry of Planning and Investment shall co-ordinate with relevant agencies to make a report thereon to the Prime Minister for his consideration and decision.
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